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Court of Appeals of the District of Columbia. 


No. 4 407. 

WiLLi.\M K. McKeynolds, Trading, &c., Appellant, 

vs. 

M()HTc;.v(je A: AccErTAXt E Cohi’ok.vtion, a Corj). 


a 


Siiprcino ('onrt of the of Coluinl)ia. 


At Law. 

No. 700(3*2. 

AIortg.vc.e & A(’rKrTAN(’E ConroKATiox, a Corporation Organized 
and existing under the Law.'i of the State of Delaware and Doing 
Husine.'is at OHices in (Continental Building, Baltimore, Mary¬ 
land, IMaintiff, 

vs. 

William L. McHeynolds, Trading as B. Midteynolds A: Son, 14th 
Street and Park Road Northwest, District of Colunihia, ami Also 
Having OHices at 1427) L Street N. W., District of Colunihia, 
Defendant. 


Cxi TED States of America, 

Di.^frirf of Cohinifoa, fffc 

Be it reniend)ered, that in the Supreme Court of the District of 
Cohmd>ia, at the City of Washington, in .«aid District, at the times 
hereinafter mentioni'd, the following papers were filed and proceed¬ 
ings had, in the ahove-entitled cause, to wit: 
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W. E. MC REYNOLDS VS. MORT. A- ACCERT. CORP. 


1 


Iff^claratiou. 


I'ikMl .\|nil r», llLJ."). 

In tlic Supreme (ourt of the Oistriet of Coliimhia. 

At Law. 

N(». 70(M)‘2. 


MoRTOAtJE iV' .\<’ri:RTAN< i: (’oRRoRATioN, a (’oi ]KU'at ioii (triianized 

and llxi.-tinu under the Law.< of tin* Mate of helaware ami Doinu; 

Husiness at (tlliei*." in (’(»nlimaital IJuildinu.. Halliniore. Marv- 

* 

land. IMaintilf. 


vs. 


William K. M< Ih:YNOLi>s. Trading 
Stieel and Park Load N(»rthwest, 
Ilavinu: < Mliees at 1 PJd L Street 
I >efi*ndant. 


as IL .MePevnolds lY Son. 14th 
1 district of C’oluinhia. and Also 
N. W., Distiiet of (’oluinhia, 


I'irst Count. 


'File plaintilf. Mort;^aiie lY -\eeej>tanee Corjioration. a corporation 
oriiani/.e<l and exi-'-tinu, under the* laws of the Slate of Delawaiv ami 
d<»inLi business at olliees in Continental Ihiildin^, Hallimoit*. Mary¬ 
land. sues the d(*lemlant. William L. .MeL’evnolds. tradinn as “IL 
M'eh'evnohls lY Son*’ for moiit'V i>avahle hv the .-aid defendant to 
the said jdaintilf for that whereas heretofon*. to-wit. on the* li7th 

dav of .lanuarv. ;it the Citv of Washinutfm. histriet of Co- 

• • * • 

lunihia. the said di'femlant. hv tin* name “IL MePevnolds lY Son. 
hy William IL Mi lieynold.-.** hy his |H(nni^.«»ry note. heariiiLi date 
as <4 the day and year afoiisaid. and now oV(‘r»lue and unj>aid. for 
value ri‘ei*ive»l. juonii.-ed to pay to tin* ordei* of said “.Nhntiiaije cY 
Aee(‘ptanet‘ (’orpoi-ati(»n Six 'rinursiml Six Hundred l'ifl(‘en 
d(» 10(1 Hollars (>1.■).:*,*;), 'Thirty days after the .-aid <latt‘ <»f the 
.-aid noto at the olliees of -aid .MoitLiaLie lY .Veeeptam'e ('or- 
*2 poration. (’ontineiilal Puildiiu:. liallimort*. .Marvlaml. with 

int(‘rt‘st after maturity at tlu' hiiihe.-t h'nal rate. wheth(*r 
such rate he lixed hy Statute or Ik* authorized to lx* lixi'd hy eon- 
traet. and with costs of eolleetion and an attorney's let* of 10', on 
th(‘ amount «lu(‘. provideil suit he hroimht thereon, until the .<atne 
shall he pai<l. yet lhi‘ said <lt‘fendant. thouiih thereitnto often re- 
(pieste<l. did tiot pay atid has not pai«l tlu‘ atiiount of said note or 
any part thereof hut the .<ai«l annmnt is and r<*mains over<lue and 
wholly unpaid, to th(‘ damaiie of the plaintilf in the sum of 
}iiO.()l.").;‘»t>. with interi'st th(‘r(*on at the hiiihest lei^al rate authorized 
to he lixed hy eontraet. to-wit. S',' pin- annum from March 1. lO-io, 
with the costs of eolleetion ami an attorney s lee ol on the 

amount due. 
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And the claiins $(>,(>15.31), with interest tlierenn at the 

rate of per annnin from March 1, 1P35 and an attorney's fee 
of !()'(' on tile amount due, l>esides costs. 

Second Count. 

And the ])laintiff sues the defendant for otlier money payable by 
the defendant to the |)laintitf for money lent by the ])laintitf to the 
defendant. And tlie plaintiff claims .$(),()15.3(), with interest 
thereon at the highest le^al rate authorized to he fixed by contract, 
to-wit. S',, per annum from March 1, lh35 and an attorney’s fee 
of 1(P, on the amount due, besides costs, according to the par¬ 
ticulars of demand hereto annexed. 

CKOlUlE A. MADDOX, 
Attonn'i/ for the Plaintiff. 


O 

f ) 


Particular.'i of Demand. 

(Copy of Note.) 

-Washington D. (5 Date Jan ’iTth, 1925. 

(Street Address (Town) (Slate) 
of Jhiyer) 

For value received, I (we) promise to pay to the order of Mort¬ 
gage A' Acceptance Corp. Six Thousjuid, Six Hundred, Fifteen 
.‘>l)/ll)(( Dollars ($(),() 15.31)) in monthly instalhiK'nls of —, 

ThirlV Davs from date (*ach on flu* same dav as (he dale hereof of 
« «. «■ 

the next .'succeeding — months at the oflicc of Mortgage A Accept¬ 
ance (’orporation, (’ontincntal Building, Baltimore, M<1., with in- 
t(*rest after maturity at the highest legal rate, whether such rate he 

fixed hv Statute or he authoiized to he fikt'd hv contract, and with 
% • 

the cost of collection and an attornev’s fee of 10', on the amount 
due, provided suit he hrought hereon, it being understood that if 
any installment he not pai<l at maturity all subsequent install¬ 
ments shall immediately become due and ])ayahle and I (we) do 
hereby waive the hemJit of any Homestead valuation, appraise- 
nuMit and exemption laws and of any other laws intended for the 
advantage or ju’otcction of the umlersigned. If any installment l)e 
not paid at niaturitv 1 (w(‘) herc'hv authorize anv attornev of anv 
(’oui1 having juris<liction to appear th(*rein and c()nfess judgment 
against the undei-signed in favor of the holder hereof for the 
amount due hereunder. Int. to Mar. 1st, 1925. 


(Sign(‘d) 


Witness: 

1C H. KELLER. 


R. McRFYXOLDS A SOX, 

Bv WHddAM F. McRFYXOLDS. 
(Owner, Oflicer or Firm Member.)” 
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Atjuhirit (tj Merit. 

I^ALTIMORE, 

Stain of MartjlanA, 

I, (J. I‘\ l>eini; first duly sworn accordiiii: to law, dej>ose 

and say, Tliat I am ai;ent for llio Mortiia,ij;c vV: Acceptance (’orpora- 

tion, tlu‘ pers«Mi named as plaintiff in the foreiioinu: and annexed 

<leclaiation wlau-cin W illiam 1'.. Mcllcvnohls, tradinii as “K. Me- 

lieynold> iV: Son.’* is the person nanM><l as (hd'cndant; that the .slid 

plaintiff's cans* of action therein is a certain |»romissory note made 

hy the .sii<l W illiam E. Mi Keynolds. hy the ilesiiination 

4 “K. Midh'vnolds A: Son. hv W’illiam \\. Mclh'vnohis,*’ the 

» » • 

name “K. McKevnolds vV: Son*’ heinn the name and stvlc 

• * 

under which the .sn<l W’illiam K. McUeynohls was tra<lin<i and 
doino hnsinesj as antomohile distrihntur. That the said promis¬ 
sory note is as follows, to-wit: 

addres' of buyer:) -. 

-W’ashin^ton D. C. Date Jan *J7th. 11)25. 

(Street Aildre.^s (Town) (State) 
of Buyer) 

For value received. I (we) promise to pay to the order of Mort- 
ira.ue tV’ Acceptance (’orp. Six Thousand Six Hundred Fifteen 
;it) loo Hollars ( Si>.hl5..‘’»<)) in monthly installments of .S—, Thirty 
Havs from date each on the same dav as the date hereof of the next 
sncceedinji — months at the otlice of Mortu,a^e cV: Acceptance (’or- 
poration. (’ontinental Bnildinj^, Baltimore, Md.. with interest after 
matnritv at the hiuhe.-'t Iciial rate, whether such rate he fixed hv 

Statute or he anthoiizcd to he fixed hv contract, and with the cost of 

* ^ 

collection and an attorney*.' fc(‘ of lOH' on the amount due, providetl 
suit he hronuht hereon, it heinu understood that if anv installment 
he not paid at maturity all snhse<picnt installments .'hall immediately 
become due and payable and 1 (we) do hereby waive the benefit of 
any IIomcstea<l valuation, apjnaisemciit and exemiition laws and of 
any other laws intended for the advantaiie or protection of the nnder- 
si.i;ned. If any in.'tallmcnt he n<ft paid at maturity I (we) hereby 
authorize any attorney of any C’onit having jnri.sliction to appear 
therein and confc.'S judiiiiient aiiainst the nndersiiined in favor of 
the holder hereof for the amount due hereunder. 

Int. to Mar. 1st. Ih25. 

(Siuned) B. Mi’BEYNOEDS A: SON. 

By W ILLIAM E. McBEYNOLDS. 
(Owner, Oflicer, or Eirni Member.)'’ 

Witness: 

J. 11. KELLEIL 

That the said W’illiam E. McKevnolds, trading as K. McRey- 
nolds i!c Son, was engaged in biisine.'S as a distributor of automobiles 
and for several years ])rior to January 27, 1925, sold certain auto- 
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nio])ilos to certain of liis customers on terms, part of tlie purchase 
juice hcin^ |)ai(l hy the jnirchaser in cash and j>art being rejnesented 
i)V the |)nrchaser's |)romissorv note secured hy a conditional sale con¬ 
tract on the car jnirchasiMl. That on, to-wit, June (>, lh*2d, the said 
Mortgage it Acceptance Corjuuation lent said McKeynolds money 
and for the rej)ayment thereof said McKeynolds, hy the dcsig- 
d nation K. Mcdievnolds & Son. hv William K. ^IcKevnolds, 
made and delivered to said Mortgage ct Accet)tance Corjmra- 
tion, his certain |>romissory note in the sum of $1*2,781).1)7, j)ayahle 
to the order of .<aid (’orjioration and dcjiosited with the said Cor- 
jxuation as collateral, certain j)romissory notes of certain purchasers 
of aiitomohiles from him, secured hy conditional sale contracts. 
That on, to-wit, June 2->. ll)2d the sai<l Mortgage iV: Acce})tancc Cor- 
jjoration again lent siiid McKeynolds, trading as K. McKeynolds & 
Son money and for the repaynuait thereof said McKeynolds, hy the 
designation K. Midh'vnolds A Son, hv William K. M(d\evnolds. made 
and deliveri'd to sai<l Mortgage A: Acce|>tance Cor|)oration, his cer¬ 
tain jn’omi.'^sory note in the sum of $8,47d.2(), j)ayahle to the order of 
said (’orjjoration and de|>osit('d with thi* said (’or})oration as collateral, 
other certain |)romissorv notes of (aher certain })urchasers of auto- 
niohiles from him. secured hy conditional .sde contracts. That be¬ 
tween June 2.‘>, ll)2d, and Januarv 27, ID'io, the said McdJevnolds 
made |>ayments from time to time ui)on the two |)roniissory notes 
aforesaid, thereby reducing the amount owing thereon. 

That on. to-wit, January 27, ll)2d, said Mcdvcynolds and a re|)re- 
sentative of .sud Mortgage A: AcccjJance (’orj)oration had an account¬ 
ing between the .<aid W illiam K. Mcdleynolds. trading as K. McKey¬ 
nolds A: Son and .<ai<l Morlgagi* A: Acci‘|»tance (u)r])oralion and they 
found that sahl MtdJeymJds then owed said (’or|)oration a certain 
sum of money as unj>aid balance cm the two |>romi.<sory notes 
<) afnrcsai<l, which un|»aid halanc(‘ said Mcdtevnolds then and 
there tohl the said r(‘|ue.<entative of the .sud (’oiporation that 
he (M(d{eynolds) was unable to |>ay instanter hut jjromised he would 
]>ay thirty days from January 27, 11)27). The interest was then 
comj)uted to Maich 1, 11)27) on the un])aid balance afore.sud due as 
of January 27, 11)27), and same was add(‘d to said un|)aid balance, 
amountiuLi toLiC'lhei'to $7).<) 1 ^.di). That .sud W’illiam fh McKevnolds, 
hy the d(‘signation K. Midtcyiiohls A Son, hy William 10. McKey¬ 
nolds. then. Jaiiuai'y 27, ID’i*). mad(‘ and delivered to .slid Mortgage 
A Acccjitance (’or|»oration. his ]U()mi.s'' 0 !‘y note on which this suit 
is brought, same h(‘ing s(*t huth hcrcMu in tlu* |)articulai-s of demand 
tiled herein and also set foi-th in this allidavit. That the original 
notes for $1 *2,781),1)7 and $8,47d.*2() aforesaid were surrendered uj) 
to .Slid M(d{eynolds hy .sud (’or|)oration and the said note for 
$(),<)!7).:h) dated Januarv 27. 11)27), u|)on which this suit is })rought 
evidenced the un|)aid balance owing i)y the .slid McKeynolds to the 
said (’or|)oiation. That at maturity .siid jiromis.'^ory note for 
$d,()17).d() was ju’esented for |)ayment by the .slid Mortgage A Acce])t- 
ance (’orjioration, who was then and still is the owner and legal 
holder thereof, but was di.sbonored and the .slid Wdlliam E. McKey- 
iiokls, trading as K. McKeynolds A Son, though thereunto often re- 
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(|iiestc<l, (lid not pay and lias not j»aid the amount of the said note 
or any part thereof but the same is and remains overdue and wholly 
uni>aid: and that the sum of .'fO.tilo.St;, with interest thereon from 
Mareh 1, 10*2o at the hiiihest le^al rate allowed to Ik* tixed hv con- 
tract, to-wit, S't ]>er annum and an attorney's fee of 109; on the 
amount due. besides ea<ts of this suit, as claimed in said 
7 declaration is now due and owin^ to the said plaintitf from 
the said defendant as aforesaid, hy reason of the ])remises, 
exclusive of all set-oils and just grounds of defense. 

(1. F. MUSK. 

Alfiaiif. 


Suhscrihcd and sworn to Ix'fore me this 4th dav of April. \. 1). 
lO-i,'). 


[ .\()T.\KIAI. SKA I.. 


MAKt'.AFFT (\ KANK. 
Xofanj Haitintorr, Mil. 


f*leaji (tf Defendant. 


Filed April dO. 102'). 

J|c ♦ 

N(»w c(»nics till* defendant and for jdeas t«» the d(*clai’ation till'd 
herein and eacli count thereof. Siivs: 

1. That he did not jironiise in manner and hain as tlieri'in 
alle^i'd. 

'1. d'hat he is not indebted to the plaintilf in manner and form 
as therein alleaed. 

Ih* admits the (‘xecution of a pronii.ssoiv note on the *27th dav 
of .lanuarv. Ibd.') t(> tin* ordei- of the plaintilf in the sum set forth 
in the first count of the declaration hut denii's that by said promis¬ 
sory note he |►ronli^ed to pay t<( the order of the plaintilf the said 
sum thirty days afti'i’ said date hut avcis the fact to he that he 
jadiiiised to pay the .smie in monthly installments of t(*n p(*r cent 
of the face of the .slid note, which he, the defendant has 
S alwavs been readv and willinu; and able to do. 

WILTON J. LA.MHFKT. 

Atfornei/ for the Defendant. 

Alfidurit of Defense. 

♦ sic ♦ ♦ ♦ ♦ * 

DlSTim T op (’oLf.MI’.lA. 

William F. McKeyiiolds. beino lirst duly sworn according; to law, 
savs that In* is the peK'^on named as defi*ndant in the above entitled 
cau.'‘e and that he Ini': a ij;ood defense to the cause of action sued on 
herein which is as follows: 

He admits the e.xecution of the note, copy of which is set foHli 
in the allidavit of merit but he denies that he agreed to pay the 
face amount of the note in thirty days from the date thereof and on 
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the contrary, lie refers to the note which |H'ovi(h*< an<l was so 
a.nieed hy and lietwecn the plaintitl and defendant tliat the .sune 
should 1 h‘ paid in monthly installments. The defendant further 
says that at the time of the (*.\eention of .siid note, it was aj»;reed by 
and l etween the jilaintilf and tho defendant that the amount of the 
.‘iaid monthly payments provided for in the note shonld he in the 
amount of ten per cent of the face amount of said note, which pay¬ 
ments he, the defendant has always been rea»ly, willinjj; and able 
to pay but the jdaintilf has refuse<l to aeec'pt the same. 

\VILL1.\M K. McKKYXOLDS. 

Suhserilu'd and sworn to before me this ‘ilMh day of Ajiril, 
1 h'Jf). 

.IKPFKlhSOX L. FORI). .In., 

Xofari/ Pnhiic, I). C. 


notarial seal. 


Motion to Sfri/ce Ont Defentlanf's P/eas Xos. 1 and 2. 

Filed May 2, li)2r). 


Xow eoiiH's the plaintilV and moves the Fourl to strike* out the de- 
fi'iidant's pleas Xos. 1 and 2. which are* as follows: 

“1. That he did not promise in manne*r and form as therein 
alle‘u.ed,” 

“2. That he* is not indehte‘<l to the* plaintilf in manner and form 
as the*rcin alleged.'' 

And for .ui-ounds therefoi’ jilainlilV. says: 

I'lide*!- Law Rule 2.“. of this Court the* pica of the general issue 
is abolished. The ple*as asked to be* strieTen out otle*nd the said 
Rule 2:L 

(;F()R(JK a. MADDOX, 
Aftorntii for thr Plaintiff. 

Wilton .1. Lambert, IXe}.. 

.Vttorne'v for the* Detemlant, 

Mun sey Huihlinji. 

W’ashiniiton, D. (\: 

Take notice* that the* fore*,noin^ m<»tion will be* for he*arinu; ein the 
Sth dav of M'av, ll)2o, at 10 o’e lock or so soon there*after as e*e)unsel 

• t ■ 

e*an be heard. 

(;f()R(;f a. maddox, 

Attornf'ii for the Plaintiff. 

10 Servie-e of a copy of the above meilion ree*eive<l and ac- 

eejited this — dav eif Mav. 102o. 

LAMBERT, 

Attorneif for the Defendant. 
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Mitiivn for Jtnlf/oinif under Rnle 73. 


File<l Mav 2, 19*27). 


X<»\v (MiiiK'S the plaiiitill and moves the Court for jiidiiinent 
^l^ain^t the defendanti Inr the amount elaimed in plaintiff's afli- 
davit of iiH'iit. with inteKst and costs. l»eeause of the insnllieienev 

4 . 

of the airalavit of defense^ file<l herein l»v the <lefendant. And for 
^ronmls therefor plaintiff says, the execution of the note sued upon 
heiim admitted hy the defemlant, the interjaetation thereof is for 
the (’ourt. IMaintiff savs sin<l note heeame due 30 davs from Jan- 

«. 4 

uarv 27, 1027). 

UKOIMIK A. MADDOX, 
Afforneti for the PfaintifJ. 


Wilton J. Lamhert, 

Attoinev for the Defendant. 

Munsey Huildino. 

\\ ashiuiiton. D. C.: 

'Pake notice that the fore^oino motion will he for hearing on the 
iSth (lav of Mav. 10*J7). at 10 o'clock or so soon thereaftiu’ as counsel 

4 « 

can he heard. 

(IKOKOK A. MADDOX, 
Atfffrmii for flte IdalnfljJ. 

11 St'rviei* of a copy of the above notice received and ae- 

ee]»ted this — dav of Mav, A. D. 1027). 

LAMDKirr, 

Aftorncii for the Drj endant. 
Suju'eme Court of the District of Columhia. 

Friday, Mav 8th, 10*27). 

8e.<sion resumed pursuant to adjournment, Mr. Justice Baih'y 
presiding. 


I poll e(»nsideration (»f tin* motion of jilaintilf lihMl ht'rein for 
judgment auainst tlu' defendant, it is ordered that said moti(*n lie, 
and the sanu' is herehy oveiruled, with leave to jdaintilf to amend 
its affidavit of merit within ten (10) days hereof, and the time 
for defendant to reply is herehy extended for ten (lO) days from 
date of service upon him of a copy of said amended atlidavit of 
merit. 
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Amended or Substituted Affidavit of Merit. 

Filed May 12, 1025. 

***♦*♦♦ 

No\\ comes the j)laintid herein, Mortgapie & Acceptance Cor¬ 
poration, and hy leave of Court tii-st had and obtained tiles this its 
amended atlidavit of merit, tiled mine pro tunc: 


Baltimore, 

State of Marj/land, ss: 

. 1, G. F. Muse, being first duly sworn according to law, 
12 dei>ose and say. That 1 am agent for Mortgage tic Acceptance 
Corporation, the person named as plaintilf in the declara¬ 
tion tiled in the above entitled cause wherein, William F. M'cKevn- 
olds, trading as “1\. McReynolds A' Son,’^ is the person named as 
defendant therein; that the said plaintiffs cause of action therein 
is a certain juomissory note made by the .slid Mclhwnolds, by the 
designation I\. McKeynolds A Son, by William 1^. .McReynolds, 
the name “R. McRevnolds A Son’* being the name and stvle under 
which the siiid William K. McReynolds was trading and doing busi¬ 
ness as automobile distributor. 

The following is a typewritten coj>y of .said certain promissory 
note: 

-Washington IX C. Hate Jan 27th, 1925. 

(Street Address (Town) (State) 
of Buyer) 

I'or value received, 1 (we) promi.^e to ]>ay to the order of .Mort¬ 
gage A Acceptance Corp. Six Thousand, Six Hundred Fifteen 
Jti/lOO Dollars ($(),hl5..S()) in monthly installments of $—, 
Thirtv Davs from date each on the same dav hereof of the next sue- 
(•ceding — months at the otlice of Mortgage A Acce])tance (.’orpora- 
tion. Continental Building, Baltimore, Md., with interest after ma¬ 
turity at the highest legal rate, whether such rate he fixed hy 

Statute or he authorized to Ix' fixed hv contract, and with the co.st 

« 

of collection and an attorney's fee of 10^ on the amount due, 
provided suit he brought herc(m, it being und('rsl(»o(l that if any 
installment be not ]»aid at maturity all subseipient installments 
shall immediatelv iH'come due and pavable and 1 (we) do herebv 
waive the benefit of any Homestead valuation, ajtpi’aiseuient and 
exemption laws and of any other laws intended for the advantage 
(»r protection of the undersigned. If any installment be not jiaid 
at maturitv 1 (we) herebv authorize any attorney of any Court, 
having jurisdiction to app(‘ar and confess judgment against the 
undersigned in favor of the holder hereof for the amount due here¬ 
under. Int. to Mar. bst. 1925. 


(Signed) 


Witness: 

J. II. KELLER. 


R. M( REYNOLDS A SOX, 

By WILLIAM E. McREYNOl.DS. 
(Owner, Officer or Firm Member.)’’ 
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I 1h‘ followino i> ;i Iilidiijslnl copy of s:n<l ccrtMili proini.ssorA’ 
note: 




-^ \\*usjliiii;;lon 1). C. l>atc.Iim ’JTlh, 

(Siloci Aililrcss (Town) (State) ————— • 


of Buyer) 

I'OB WMJ'K BK('KI\’KI), I (we) promise to [>ay to tlic order 
<»f Moituaue and Acceptance Corn Six Thousand Six Hundred 

' ' .' -rj----- -- . i - 


TTVenT(‘r s A^m^e llere)^ (Total Balance to 

J:ifte(“n .:{(), 1(M) Hollars (St ji; IT),:’»()) in inonthlv install- 

•r-v • -1 \ ‘ 


1.0 Piii.n 

iiioiil..^ of .S Tliirlv Davs from ilalo oaoli on llio siino <lav as 

• •. 

the date hereof of the next succeedini' —--- months 


at th(‘ ollicc of Mortuauo iV Acceptance (’orpora- 
lion, (’onlinental Building;, Baltimore, Md.. with fT~' 
interist after maturity at the highest le.iial rate,^ Hi 
whether such rate l>e fixed hy Statute or lie . ^ 

authorized to he fixed hy contract, and with the Sj 

CO-1 of colli'ction and an attorney's fee of 10'^ 

<*n the amount <hie. provided suit lx* hrouuht here¬ 
in. it hciim undt'rstood that if any installment 

he not paid at maturity all suhsexjuent install¬ 

ment.': -hall inini(‘<halt'ly Ix'come due and ]>ayahle 
and 1 (wc) do herehy waive the henefit of any 
llomc-tead valuation, appraisement and ('xem])fion 

laws ami of anv other laws intended for the ad- 

« 

xanlaLic or ]*rotection of the umlersimied. If 
any installment Ik* not paid at maturity 1 (we) 
herehy authorize any attormw of any Couil havinij; 
jurisdiction to ajipear ther(‘in and confess judn- 
nuMit against tlu* undersiiin(*d in favor of the hold- 
(‘r hereof for the amount du(* hereunder. 

Signed K. Mi BKVXOLDS A: SON 

(Buver) 

,By WILLIAM- E. MrBKYNOLDS 
(Owner, ftflicer or Firm Memher) 

lilt to Mar. 1st, Ihlio. 

"A¥tfne.<s: J. H. Keller. 


That the said William IL Midh'vnolds, Iradin^i: as ‘‘B. McBeyn- 
old.-" was en^atied as a distrihutor of automohiles on .January *27. 
Ift'J."). and had heen for si'veral years prior thereto and sold certain 
aufomohilc- to ciatain of his customers on terms, part of the pur¬ 
chase price iMam; |»aid hy the purchasi'r in cash at the time of thf 3 
purchasi* and jiart iKMim r(*pr('-(*nt(Ml hy tlu* purchasiu's ju*oniissory 
note secureil hy a conditional sah* cimtract on the car purchased. 
That nil. to-wit. .lune (ith. lh*2^*>. the .slid Mortoaue A: Acceptance 
('orporatioii at his nxjuest lent said Milteynolds. tradin'^ as ‘‘R. 

Midtevnolds A: Son ' ciutain money and for the rei>ayment 
Id thereof .said McReynolds. hy the designation R. McReynolds 
A: Son, hy William E. M-cReynolds, made, executed and de- 
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liveiod to said Mortgage .Vcceptaiico Corporation, liis certain 
piTiniissorv note in the sum of $l‘2,781fh7, ])ayal)le to the order of 
the sjiid Cor])oration and <le])osited with the said Corporation as col- 
lateial, certain pi’oniissorv notes of certain purchasers of aiitonio- 
hiles from him, secured hy conditional sale contracts. That on, 
to-wit. June 22, lt)28, the said Mortgage cV: Acceptance Corpora¬ 
tion at his request again lent said M(d\eynolds, trading as ‘*H. Mc- 
Meynolds Son’’ certain money and for the repayment thereof said 
M(d{eynolds, hy the designation H. McKeyiiolds A Son, hy William 
1*7 .McHeynolds, made, e.xecnted and delivered to said .Mortgage A 
Acceptance (’orporation, his certain promissoiy note in the sum 
of $S.47d.2(), ])ayahle to the order of said (’or])oiation and de¬ 
posited with the said Cor])oration as er)llaleral, other certain promis¬ 
sory notes of other certain purchasers of automohiles from him, 
seeni'ed hy conditional sale contracts. ’Phat hi‘twcen dime Oth, 
11>2.‘», and Janiiarv 27th, l!i2o said McKevnolds made i)avmenls 
from time to time upon the two promissory notes aforesaid, thereby 
reducing the amount owing thereon. 

That on, to-wit, danuary 27th, 11)27). said McKeynolds and a rep- 
i(*s('ntive of siiid Mortgage A Acc(*planc(‘ (’orjxnation had an ac¬ 
counting hetween said W’illiam C. .McKeynolds, tiading as “K. Mc- 
Kcynolds A Son” and said .Mortgagi' A .\cc(*|>tancc Corporation and 
they found that said .McKeynolds tluai owi'd .siid (’orpoi'ation a cer¬ 
tain sum of money as un|>aid halancc* on tin* two promissory 
17) notes aforesaid, which unpaid l)alance .siid .McKeynolds 
then and there told said ri*prc.<(Milative of tin* said (’orpora¬ 
tion that he (McKeynolds) was unahle to pay instanter hut promised 
h(‘ would ])ay thirty days from danuary 27, 11)27). y-oo 

iJn i) ro iiipuLtul tnMnn lj l^ 11)27). on the unpai(nice aforesiTuT 
due and owing as of danuary *27,'1T)!!^^',lITrd' sTrine was"aTI(Te(T Po ViTuT 
uiTpaid liidallPO, nnimtiiting-tfigethpr to 1*5(),()17).:>(). That the said 
William K. McKeynolds. hy the d(‘signation K. .Midvcvnolds A Son, 
hy William 17 .McKeynohls, thi'ii, to wit, danuary 27th, 11)27), made, 
e.xccuted and delivereil to .>^aid Mortgage A .\cceptance (’orporation, 
his promis.sory note on which this suit is hrought, a typiovritten 
copv of which is .<c( foi'th in tlu' |)ar(iculars of demand IiIcmI herein 
and a typewritten co[)y and also a photostat copy of which is set 
—forth-in this affidavit. That the original notes hn* S12.7«80.07 and 
$8,472).20 aforesaid were suirend(*r(‘d up to said .Mcdlevnolds hy said 
(’or])oration and the siiid not(‘ for .$0,^11 •)..*)() dated danuary 27th, 
11)27), upon whi(‘h this suit is hrought (*vid(‘nc(‘(l the unpaid halance 
owing hy the siiid .McKeynolds to said (7or])oration. as aforesaid. 
That at maturity said promi.s<ory note for .$t).t)17).:U) was presented 
for payment hy said .Mortgage A .\cccptancc Coipriration, who 
was then and still is the owner tind legal holder thereof 


for value and Ix'forc its maturity, hut was dishonored and the 
.Slid William 17 .Midlevnolds. trading as ’“K. .McKevnolds 


A Son.” though th(*reunto often request(‘<l to do so, did 
not ])ay and has not )»aid the amount of said note or any pail 
thereof but the same is and remains overdue and wholly unpaid; 


12 


W. E. yiC REYNOLDS VS. MORT. ti- ACCEPT. CORF. 


and that tlic sum of witli interest thereon from 

lt> March 1. Ilt2'>, at the hijihest legal rate, whether such rate he 
lixed hv Statute fu* he authorized to he lixed bv contract, to-wit, 
S/f per annum and an attorney’s fee of lO^r on the amount due, 
l>i‘sides costs of this suit, as elaimed in the declaration filed herein, 
is now due and owing *he said plaintiff. Mortgage & Acceptance 
(Corporation, hy the defendant. William K. M(d\eynold.s as afore- 
sai<l. hy reas(»n of th(‘ premises, exclusive of all set-offs and just 


grounds of defense. 


(d. F. MI SK. 


Suhscrihe<l ami sworn to before me this 11th dav of Mav, A. I). 
1025. 

I notarial sE.M.. I M.VKdAKF/r C. KANF, 

Xotari/ Public, Baltimore Md. 

(iFOltdK A. MADDOX, 

A ff(u'Ilf If jor BiniutIff. 

^ervire of copy of above amended allidavit acknowledged this 
12lh dav of Mav, 11*25, and its tiling ohjectid to. 

WILTON .1. I..\MHKKT, 

Attorueif for Dejendaui. 



* 


Moti(m for Judgment Forth with. 
Filed Mav 2*1, 11*25. 

ft. 7 

* * * * * 


♦ 


N(ov eouK's the plaintiff. M(»rtgage A .\cceplance ('oriKiration, hy 
its attorney. (Je<uge .\. Ma<ldox. an<l m<AT‘s the (’ourt for judgment 
f<»rthwith against the defiuidant. W’illiam K. Mclievnolds. notwith- 
standing his pleas and atralavit tiled herein, and for grounds therefor 
savs: 

ft 


1. That the execution of the note sued up(Ui h(*ing admitte<l hy the 
defendant, th(‘ interpretation tlu*r(M>f is hu* the Court. The plaintiff 
savssai<I note hv its terms heeame dm* thirtv (5(1) davs from .lanuarv 
27. 11*25. 

2. That the <lefcndant, W illiam 1*7 Midteynolds, has failed to tile a 
sufficient affidavit (d‘ defense* h(*rein to meet tlu* amendeel affidavit of 
m(*rit tiled herein, as re(]uiied hy older of (’ourt herein and the rules 
of this C’ourt. 

OFOKOF A. MADDOX, 

Attorneg for the Plaintiff. 
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Wilton J. Lambert, 

Attorney for the Defendant, 

Mun.sey Huildinjj:, 

Washington, D. C. : 

Take notice that the foregoing motion will be for hearing on the 
2hth of Mav, A. D. 1920, at 10 o'clock A. M., or so soon thereafter as 
counsel can be heard. 

GEORGE A. MAD1X)X, 

• ^ 

Attornei/ for the PlaintijJ. 

18 Service of a co]>y of the above motion and notice accepted 

this 20th dav of ^lav, A. D. 1025. 

WILTON J. LAMBERT, 
Attorney for the Defendant. 

It is stipulated that the affidavit of defense heretofore filed may 
stand as an affidavit tiled to the amended allidavit of merit. 

W. J. LAMBERT, 

(JEORGE A. MADDOX, 

Atty. for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, June 5", 1025. 

Ses.sion resumed ])ursuant to adjournment, present presiding Mr. 
Justice Stafford. 


Upon consideration of the motion of plaintiff for judgment for 
failure to file a sufficient affidavit of defense filed herein, it is ordered 
that siiid motion is hereby granted. Wherefore it is considered that 
plaintiff recover herein of defendant the sum of Six Thon.'^aiid Six 
Hundred and Fifteen Dollars and Thirty Six Cents (.$l>,('>15.3()) with 
interest thereon at 8^;' from the 1" day of March, B>25, and an at- 
tornev’s fee of lOG , and recover also his (•(►sts of suit to be taxed bv 
the Clerk and have execution thereof. From the foregoing judgment 
the defendant notes an appeal in open Court to the Court of Appeals; 
Whereupon the maximum of an undertaking to act as a su])ersedeas 
is fixed at the sum of Seven Thousand Five Hundred 
19 ($7,500.00) Dollar.^ and the maximum of an undertaking for 

costs is hereby fixed in the sum of One Hundred Dollars, with 
leave to deposit the sum of Fifty Dollars with the Clerk in lieu 
thereof. 


Memorandum. 

June 15, 1925.—Supersedeas bond ($7,500) approved and filed. 
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Assign nu uf of Errors. 
Filed June 1(>, in’i."). 


The erred as f(»llows: 

( I ) III urantiiiL^ tlu* plaintill leave to amend its aflidavit of merit. 
(2) In lirantin^i: tlie motion of the plaintiff for judgment and 
holdinn th(‘ aflidavit of ilefense insnflieient. 

Wll/rox J. LAMHKKT, 

Attorneij for Defendant. 


Serviee of a eoj»y of the afoix\uoin<i aeknowledged this Itith day of 
.lime. 

ClKOIUiF A. MADDOX, 

Attorney for PlaintfJ, 

Per W. G. G. 


20 


* 


Designation of Tiecord. 
Filed .June P>, 102.5. 


★ 


Till' Clerk of C'oiirt will jdease inelnde in the transeript of record 


the following 


April ti/25.—Di'claration, aflidavit of merit and particulars of de¬ 
mand. 


April .40 2.5.—Pleas and aflidavit of defense*. 

May 2 25.—Memo, of motion for judgment. 

May S/2.5.—()rder overrulinj^ motion and ^rantin" leave to plain¬ 
tiff to anuaid. 

Mav 12 25.—Snh.«-titntt‘<l aflidavit of merit. 

4 

May 20 25.—Motion for jndument and stipulation. 

.hme .5 25.—.ludiiinent. 

.I line 1.5 25.—Memo, superst'deas undertaking!;. 

•lune P» 25.—Assiiiiiment of (‘mu's. 

.Imu‘ lO 25.—This di'sinnation of re<*ord. 

WILTON J. LAMBKHT, 

Attorney for Defendant. 


Service of a eoi>y of the aforejioinj* acknowledged this Kith day of 
.lune, 1025. 

GFORGF A. MADDOX, 

Attorneif for Plaintiff, 

Bv W. G. G. 
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21 Counter Designation of Record. 

I'iled .Iiinc ItS, l{)2r). 

♦ ♦ ♦ ♦ * j(t ^ 

Now comes the plaintitl’-appellee in the ahove-entitled caiis(\ by its 
counsel and directs the (Merk, in inakinji; up the transcript of record 
on appeal in siiid cause, to iiu'ludc thcnun the following papers and 
])rocecdings, in aditition to those designated by counsel tor the ap¬ 
pellant, namely: 

May 2 2.").—Motion to strike out defendant's pleas Nos. 1 and 2. 

May «S/25.—Minute entry of action of Court on motion to .‘itrike. 

May 2/2.').—Motion for judjiinent against <lefendant, notice, and 
acceptance of same. 

May 2()/2.’).—Motion for judgment against defendant on amended 
or substituted atlidavii of merit, notice, aeceptaiiee of same and stipu¬ 
lation. 

.lime 2.').—Appeal noted in open ('ourt, order of Court lixing 

sujK'rsedeas undertaking and cost bond. 

June 17/25—This designation. 

CKOIKIK A. MADDOX, 

Aftorneg for Plaintiff. 

Service of copy of thi* foregoing designation acknowledged this 
1-S(h dav of .lime. It>25. 

WILTON .1. LAMHKKT, 

IL, 

Attornrt/ for Defendant. 


22 Supreme Court of the District of ('olumhia. 

United States of A.merk a, 

District of t'ohnuhia, ss: 


1. Morgan 11. Leach. Clerk of the Supremi' Court of the District 
of ('olumhia, hereby c(*rtify the foregoing pages numhere(l from 1 to 
21, both inclusive, to he a true and iMuri'ct transcript of th(‘ record, ac¬ 
cording to directions of counsel herein till'd, eopii's of which are made 
part of this transcri]>t, in cause No. 7()Ot)2 at 1 aw, wheii'in M<n’tgage 
A Acceptance Corporation, a corporation, is IMaintilf and William E. 
McHeynolds, trading as K. McKeynolds A Son, is Defendant, as the 
same remains upon the tiles and of record in said (’ourt. 
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h; 


In ti’stiiimiiv wlicic'of, I h(*ri*iinto subscTilu* inv name and alfi-x (he 

« %> 

seal of said Court, at (lie (’ity of Waslnn^ton, in sai<l District, tliis 

^>th dav of l>eceml>er, lh25. 

% 


Seal Snj>reine Court of the I>is(ri(*t of Columbia.] 


MOKGAN II. BEACH. 

Clerk', 

ByCHAS. B. COFLIN. 

A:<{<f. Clerk'. 


!•:. \v. 


Endoi-sed on cover: District of Columbia Supreme Court. No. 
1407. William E. McKeynolds, trading, Ac., aj>pcllant, vs. Mortgage 
A Acceptance Coi-](oration, a c(H‘p. C'ourt of A])j)eals, District of Co¬ 
lumbia. Filed Dec. Bh lO’Jo. Henry W. Hodges, clerk. 
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AViltox J. Lambert, 
Alfred Schwartz, 
Aitorneys for Appellant. 






IN THE 


Court of ^ipprals of the gwtriet of Columbia 

October Term, 1925. 


No. 4407. 


William E. McReynolds, Traclinpf as R. ^IcRoynolcls 

& Son, Appellant, 

vs, 

^Mortgage & Acceptance Corporation, A Corporation, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This appeal is from a judgment in favor of the ap¬ 
pellee, i)laintitT below, entered upon a motion for 
summary judgment for the alleged failure of the ap¬ 
pellant to tile a siifiicient atTidavit of defense. 

The api)ellee filed suit upon a promissory note which 
with respect to payment jirovided as follows (R., pp. 3, 
9, 10): 

. . I promise to pay . . . Six Thou¬ 

sand, Six Hundred, Fifteen 3G/100 Dollars ($G,- 

015.30) in monthly installments of $_, Thirty 

Davs from date each on the same day as the date 
hereof of the next succeeding_months . . 

and a copy of the note providing as above was included 
in the appellee’s atlidavit of merit. The appellee claims 
that this constitutes a thirty-day note, and shortly 
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after the expiration of the thirty days from its date, 
the said note not having been paid in full, appellee sued. 
The appellant, on the other hand, sets forth in his af¬ 
fidavit of defense (R., p. 6, 7) that it was agreed be¬ 
tween the parties that the note should be paid ofT in 
monthly installments and that the monthly payments 
provid(‘d for in the note should be in the amount of 
ten per cent of the face amount of said note. 

ASSIGNMENTS OF ERROR. 

The assignments of error (R., p. 14) are two in 
number. The first consists in granting the appellee 
leave to amend its afiidavit of merit after the a])pellant 
had filed an afiidavit of defense, to which the appellee 
liad filed a motion for judgment and the Court had 
ruled against it by denying its motion. The ai)pellee 
then amended by filing a substituted afiidavit of merit 
and by stipulation (R., p. 13), the afiidavit of defense 
filed to the original affidavit of merit was allowed to 
stand as an afiidavit filed to the amended afiidavit of 
merit. Thereafter a motion was made for judgment 
which the Court granted and this embraces the second 
assignment of error. 


ARGUMENT. 

I. 

Rule 73 of the Supreme Court of the District of 
Columbia provides among other things that a plaintilT 
in an action ex eontra<'txi may have a final judgment, 
“if the plaintilT or his agent shall have filed, at the 
time of bringing his action, an afiidavit . . 

There is no j)rovision in the rule which allows a jdain- 
tilT, after the defendant has filed an afiidavit of de¬ 
fense which uj)on motion of the plaintilT is tested and 
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found sufficient, to start anew with an amended affi¬ 
davit. And yet, this is precisely what the appellee was 
permitted to do. We believe this constituted error. 

II. 

The issue raised by the appellant’s plea and affidavit 
of defense was purely a question of fact. It was the 
province of the jury, and not that of the Court, to de¬ 
termine the intention of the parties from the inconsist¬ 
ent language in the note, aided by testimony which the 
appellant at the trial would have the right to offer 
under his plea. 

General or indefinite terms employed in a contract 
must be read in the light of the circumstances under 
which it was entered into, and the contract construed 
to give it such effect as the parties intended at the 
time it was made. 6 R. C. L., 846. 

The appellant in his affidavit of defense stated his 
interpretation of the language employed in the note, 
an interpretation of which it was entirely susceptible. 
This presented a complete defense, if true, to the cause 
of action set out in the appellee’s affidavit of merit. 
Nevertheless, the Court granted the appellee’s motion 
for summary judgment, and to this error is assigned. 

Respectfully submitted, 

Wilton J. Lambert, 
Alfred M. Schwartz, 
Attorneys for Appellant, 



